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1.0 Introduction: Covering One Eye, Opening Both Eyes
I begin this appreciation of Richard Nelson with a scene from an earlier Nelson – equally famous, equally intrepid, but with a much, much shorter curriculum vitae: Lord Admiral Nelson of the British Navy. In the Battle of Copenhagen, Nelson had been ordered to pursue the enemy fleet. When his superiors lost their nerve, they ordered Admiral Nelson to break off the engagement. Ignoring the signal flags (by using his blind eye on his telescope), he pressed his advantage, and won in a rout.

The well-known scene provides a perfect metaphor for the early career of our own Nelson, Richard R. He had his orders, passed down through the ranks from the reigning powers in economics. He was to pursue his chosen field – “technical change,” as it was called – so far, and no further. Like the famous Admiral, he chose not to hear the orders. He chose to press his advantage – his insight that this was no mere skirmish, this is where the action  is – instead of retreating to the quiet waters of the Port of Equilibrium. And just like the earlier Lord of the Admiralty, our Nelson has won in a rout. The quarry Dick Nelson pursued in his early days is now the stock in trade of the vast portion of world economists. Science, technology, innovation, entry, and evolution – these are no longer outlying islands on the periphery of the known world. They are vast continents of study. And on each one, the Nelsonian coat of arms was planted very early, if not first.

And so our Nelson began by covering one eye, and pushing ahead. But to those of us who know him, this is only half the story. Maybe less than half. The other half takes place away from the tumultuous waves, back on dry land. And here we see an entirely different Nelson. In place of bravado, concern. Instead of swagger, modesty. Where many another general pulls rank on the great and the humble, sometimes just for sport, it is never so with our Nelson. To the contrary: he does not seem to notice the number of stripes on your shoulder, or the insignia on your chest. He sees you with both eyes. He speaks person-to-person, sideways instead of down, and always with understanding. He is, to quote a disbelieving young scholar just come abreast of the famous economist, “the nicest big shot I ever met.”

This is no exaggeration; the proof is all around. Check the articles he has co-authored with younger scholars, see how many times he exercised the senior campaigner’s prerogative to put his name before theirs, out of alphabetic order. (Rarely if ever.) Especially, ask anyone who first put to sea on Nelson’s watch. He has coaxed enough timid landlubbers into the fray, and saved enough flailing graduate students from drowning, to staff a large and grateful armada. And always the instruction comes with understanding, humor, and grace. My own favorite reminiscence is of talking on the phone about some revisions to an article, while feeding dinner to my boisterous 18 month-old son. During the cacophonous meal, Nelson went beyond the polite forbearance a beleaguered parent might ask for. Although it might be a trick of memory (as any trauma survivor, parent or otherwise might suffer), I would venture to say that he was actually enjoying the whole business. It certainly appeared so: he was as free with helpful advice, and as supportive of my nutritional initiatives, as any novice could hope for from a veteran coach. In the event the meal, as well as the article we co-authored, wound up a success.


Although I could indulge in many more digressions into Nelsoniana, I am afraid this would give the wrong impression. Richard Nelson is first and foremost a great and influential scholar. To prove it, I will describe some recent scholarly trends in the field of intellectual property – and show that, as usual, Nelson got there first. This is not a field Dick set out to conquer, or even to influence to any great degree. But such is the vigor and stamina of his work that even here, Nelson’s ideas have washed up on shore and taken a firm hold on people’s thinking. I do not want to overstate the point, so must admit that Nelson’s voice is only one among many now changing the tone of the chorus. In the conclusion, I argue that the basic contours of the worldview he shares are more and more an integral part of the scholarly seascape, and are becoming the essential reference points by which IP scholars steer. None of which detracts from his prescience or impact.


But before we get ahead of ourselves, we must first list the key attributes of the Nelsonian view of IPRs: (1) a refusal to deny empirical variety, i.e., an understanding of industry and firm differences, and how they relate to IPR protection; (2) an appreciation of the long view – that today’s breakthrough invention will be adapted, modified, and eventually usurped; and, most importantly, (3) a deep and non-dogmatic appreciation of the public and private sources of technology, and of the importance in IPRs in mediating the public/private interface. All this adds up to a very nuanced, and highly balanced, view of the proper role of IPRs in the process of technical change.

1.1
The Nelsonian Anti-Dogma and the Economics of Intellectual Property

To understand how the ideas championed by Nelson and his fellow travelers are infiltrating the field, it is first necessary to understand what they are up against.  Conventionally, when someone speaks of “the law and economics of intellectual property rights” (IPRs), an image along the lines of the following diagram is apt to come to mind:
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This is the basic illustration of monopoly price and output, familiar from introductory microeconomic texts. It is often used to explain the effects of IPRs, with the twist that in this case, monopoly is good, not bad, since only the promise of monopoly elicits desired investment in new intellectual creations.


Critics of law and economics dispute the proper characterization of this diagram, and all it represents. Some say it is highly simplistic, even misleading; others deem it an abomination, as wrong for its normative assumptions and implications as for its positive misrepresentations of economic reality.


Critics might be surprised to learn how many within the economics trade agree with them. Within various branches of economics, and even law and economics, many scholars have been working assiduously to unpack the assumptions and elaborate the conditions behind diagrams such as this one. The past thirty to forty years has produced an eclectic and open-ended strain of economics that parallels and in some ways rivals neoclassical economics. Beginning with the work of the early theorists of technical change and innovation, and now continuing with the New Institutional Economics (NIE), deviations from the conventional account appear with increasing frequency in the law and economics literature. I believe these ideas have a central place in research on IPRs. This brief paper explains why. To convey a sense of the applicability of the NIE to IPRs, I begin with a critique of the basic microeconomic diagram we started with.

2.0
Unpacking the Simple Diagram: Of Products and Markets

The diagram follows the conventions of the economic literature on IPRs, which customarily views property rights and product markets as coextensive. Most work in this genre assumes (however implicitly) that one and only one property right covers the entirety of a marketable product.


This is not always an accurate picture. A commercially viable product will quite often be assembled from a number of components. One or more of these components may well be covered by IPRs, but it is not always true that a complete product will be covered by one and only one comprehensive IPR. Complex, multi-component products are the norm in many industries (e.g., autos and consumer electronics); individual patents often cover only a single component or sub-component. While less frequently true in the “copyright industries,” where for example a book is usually covered by a single, comprehensive copyright, it is nonetheless far from uncommon. Think of a motion picture, sound recording, or magazine: all have multiple “components” or inputs.


There is often, then, no simple “one-to-one” mapping of products and property rights. Some components may not be subject to proprietary rights. Others may be; but the rights will be of different types (patents and copyrights, perhaps); scopes; and durations. This means that at the least, the simple monopoly pricing story may well be inaccurate. A multi-component product may be subject to numerous property rights. These may have little effect on the market. Or they may create “monopolistic competition,” a hybrid market structure midway between monopoly and perfect competition. In the end, IPRs may well have an effect on price, entry, and the like. But it will likely not be the simple, straightforward effect of creating a monopoly over a discrete product.

2.1 Coordination, Transactions, Institutions
My critique of the simple diagram we started with boils down to this: it assumes a “one-to-one mapping” between property rights and markets, and this is too simple. Multiple, overlapping, property rights often lie behind economic markets. More generally, a mix of public (free access) and private (covered by property rights) inputs go into most products. Especially where rights are held by different firms, this entails some coordination among rightsholders before a product can be sold on a market.
 There is also need for coordination between public technology sources and the private firms that will draw on them. This need for coordination opens the door for analysis in the spirit of Nelson et al. and, laterally, NIE. 

First, consider Nelson and Winter (1982):

Any number of examples could be chosen to illustrate the point that modern advocacy of private enterprise solutions tends to suffer from vagueness or utopianism in its treatment of institutional matters. Three particularly important (and closely interrelated) ones involve the treatment of property rights, contracts, and law enforcement. In almost all formal economic theory, property rights and contractual obligations are assumed to be costlessly delineated in unambiguous terms and enforcement of the civil and criminal law is costless. By virtue of the combined force of these assumptions of clarity, perfection, and costlessness, the problem of providing the basic institutional underpinnings of a system of voluntary exchange is assumed away. 

Next, Nelson (1994), on software:

The conventional wisdom is that stronger intellectual property rights inevitably will increase the pace of inventing.  In the standard model, the stronger a patent, the more inventive effort and outcome are induced because the benefits of the research are reserved for the person responsible for the development. The drawback of a stronger patent system is that, although there are more inventions, the use of each discrete technical advance is restricted.

The problems associated with strong patent or patent‑like rights in cumulative systems technologies are not adequately characterized by the standard discrete invention model.  There are two important distinctive characteristics of such technology.  First, much of the new technology (including new software) builds on technology that is already in existence. Second, new software packages often include numerous different elements which may have been developed by different parties. In contrast to the discrete model, granting overly strong intellectual property rights to cumulative systems technologies can slow down the pace of advance, because in many cases one of the important uses of a new “invention” (e.g., a new body of software) is as a platform for further development.  Thus, if there is strong patent‑like protection of the software, and protection is enforced, the programmer who devises a program for a new use, or improves upon an old package, may not be able to employ his or her creation without securing a number of licenses.  This may be very costly and time consuming.

Next, consider this very recent statement in Nelson and Sampat (1999):

[W]e propose to elaborate on the concept of an “economic activity” (a key building block of at least one sophisticated version of production theory) so as to recognize the multi-party interaction involved in the operation of most productive economic activities – interaction which sometimes goes on inside economic units, and sometimes between them. In the activity analysis formulation, an activity is associated with a vector of inputs and outputs, but also implicitly with a process. An important advantage of the activity formulation, from our point of view, is that it invites natural discussion of “how the activity is done”. While that notion generally is presumed to involve a description of the “physical” technology involved, here we propose also to include a characterization of the “social” technologies. The notion of “social technologies” (if by another name) that in some ways are similar to “physical technologies”, . . . involve patterned human interaction rather than physical engineering . . . . Our suggestion is to associate the term “institutions” with “social technologies” that have come to be regarded by the relevant social group as standard in the context. . . . [T]he social technologies concept . . . [can be thought of] generally in terms of how knowledgeable people act and interact where the effective coordination of interaction is key to accomplishment.

This notion that the “social technologies” of the R&D/innovation complex are important and must be accounted for is most welcome in the study of IPRs. The social technologies concept also provides a more tractable basis to an entire line of scholarship that emphasizes the “social construction” of concepts and categories such as authorship, originality, and the like.
 But in Nelson’s hands, the concept moves beyond crude discussions of contingency and indeterminacy, and takes on a functional, “soft” determinism that holds much more promise.

2.1.1 Pioneer/Improver Transactions
One particular branch of the IPR literature emphasizing coordination and transactions is worth describing briefly. Economists, led by Suzanne Scotchmer,
 have modeled interactions between a pioneering inventor and one or more improvers. These models specify with precision various bargaining scenarios between initial pioneer inventors and developers of subsequent improvements and applications. Early efforts established the basic framework, though they oversimplified legal rules in order to do so.
 More recent efforts not only assume more realistic legal rules; they are also more sensitive to the way that refinements in the rules can affect the outcomes of pioneer-improver bargaining. Typical are papers that analyze patent breadth as a mechanism for determining which improvers must bargain with a pioneer inventor.
 These papers thus represent a promising analytic direction in exploring coordination issues in the context of IPRs. Borrowing not only from the more general Nelsonian theme, but also from the more specialized transaction cost literature associated with Oliver Williamson, these studies of patent scope have brought coordination issues into the core of the IP debate.

2.1.2 IPRs, Licensing, and Strategic Alliances

The typical situation in the real world has even more complexity than the rather stylized facts of the pioneer-improver scenario. In many cases, property rights on multiple components of a single product are owned by a number of separate firms. To be sure, this is not always the case. Some products are inherently subject to protection by a single, comprehensive property right: pharmaceutical formulations, for example.
 Even outside pharmaceuticals, single-firm ownership of virtually all the relevant patents covering a single multi-component product is not unheard of. The various generations of Gillette razors fit this description.


Nevertheless, many, many products encompass multiple components that are either supplied by independent firms, are subject to property rights held by independent firms, or both. This large group of cases is the special province of a coordination-centered approach. Coordination is necessary for the physical and property right inputs to be assembled into a viable, multi-component product.

There is abundant evidence that the production of R&D-intensive inputs is increasing dramatically.
 This is simply the flip-side of the well-documented increase in the decentralization of production, and in particular of R&D-intensive production. Reversing the trend of the past century,
 small specialty firms appear to be increasing their share of overall R&D. Whereas in the past, large firm vertical integration into R&D-intensive markets was the norm, today the economic landscape appears to be much more diverse. While vertical growth, typically via acquisitions, is of course still common, large firms often “partner,” via a dizzying array of organizational forms, with small firms steeped in new technologies. Joint ventures, R&D partnerships, corporate venture capital, spinoffs, startups, licensing deals, and “out‑sourcing” arrangements (i.e., purchase of components formerly manufactured in-house) – all forms of “strategic alliance” have been adopted widely in recent years.


It is clear that IPRs have a role in this trend, and may in fact be important; the data show that, especially in certain industries, IPRs are central to input transactions. Particularly in biotechnology, but also in software and other industries, IPRs cover virtually all products sold as inputs to larger firms. Issues such as permitted uses, re-use, and alteration of products sold as inputs occupy a great deal of attention in negotiations, and lead to litigation in a growing number of cases.


The focus on inter-firm input transactions also fits well with contemporary theorizing about property rights. We have begun to see in other settings that sensitivity to the life of a property right after it is initially granted – the pattern of transactions in which it is exchanged, and the institutions that may grow up to facilitate this exchange – may reveal much about the optimal nature of the right.
 In particular, recent scholarship on so-called anticommons argues that multiple, conflicting property rights can sometimes create bottlenecks in productive activity. One solution to such an anticommons is to revisit the design of property rights, with an eye toward handing out fewer conflicting entitlements. This literature brings property rights theory back around to familiar Nelsonian/institutional ground, by focussing on coordination problems as the key variable in the design of entitlements.


In particular, the anticommons literature in the IPR can be seen as the working out of a point associated with Dick Nelson since very early on. Consider Nelson (1959):

[S]ignificant advances in scientific knowledge are often not directly and immediately applicable to the solutions of practical problems and hence do not quickly result in patents. Often the new knowledge is of greatest value as a key input of other research projects which, in turn, may yield results of practical and patentable value. For this reason scientists have long argued for free and wide communication of research results, and for this reason natural “laws” and facts are not patentable. Thus it is quite likely that a firm will be unable to capture through patent rights the full economic value created in a basic research project that it sponsors.

Nelson developed this theme more fully beginning in the early 1980s under the rubric of 

the “public versus private face of technology.” Consider for example the following from 1986, which might easily be mistaken for a manifesto of “anticommons” first principles:

From one point of view, the job of institutional design is to get an appropriate balance of the private and public aspects of technology, enough private incentive to spur innovation, and enough publicness to facilitate wide use. But from another point of view, the job is somehow to get the best of both worlds, by establishing and preserving property rights where profit incentives are most effective in stimulating action and where the costs of keeping things proprietary are not high, while making public those aspects of technology where the advantages of open access are greatest.

In particular in the recent (and wonderfully stimulating) work of Rebecca Eisenberg,
 the Nelsonian program is being applied in the context of important debates over the public/private issue. Through the contributions made under the anticommons banner, we can see that – once again – Nelson was here first to remind us that a robust public domain is just as crucial to economic growth as private property rights.
 Indeed, the Nelsonian imprint is most distinct when discussion turns to the overworked and underpaid stepcousin of IP law, the public domain. To take one of many recent examples, Nelson is cited in an article on recent digital copyright legislation, Yochai Benkler’s “Free as the Air to Common Use: First Amendment Constraints on Enclosure of the Public Domain.”
 When a law review author takes his title from Thomas Jefferson, in a piece decrying the collapse of public space under the weight of IP rights, you can be sure that among the economists cited and discussed, the far-sighted Nelson will again stand out.
2.1.3 IPRs, Industry Structure, and Rivalrous Sources of R&D
Early in his career, in a rare moment of orthodoxy, Nelson implied that large, vertically integrated firms had an advantage in research and development.
 In later years, of course, he has recognized the importance of the many new inter-firm arrangements that have contributed important innovations in so many industries. As stated in Nelson and Mazzolini (1998: 276),

For [industry] outsiders, the prospect of a patent may be essential if there is to be incentive to invent. On the other hand, if such a firm can gain a strong patent, it may be in a good position to bargain a joint venture, or a license deal, with a firm that has production and market capabilities . . . The collection of small and medium sized firms in the American biotechnology industry is, of course, a striking example of enterprises that would not have come into existence without the prospect of a patent, and which depend on patent protection to make their profits, and to attract capital, through one or another of these strategies. The above discussion has begun to draw a distinction between inventing, and the follow on work that needs to be done to develop and commercialize new technology.


A new strain of research on IPRs has begun to form around the concepts Nelson and Mazzolini identify: development (versus initial research); capital formation; and the decentralization and dis-integration of R&D. The Silicon Valley story involves a striking confluence of all these factors. Indeed, to borrow from Nelson once again, the institutions that shape and promote the interaction of these factors form an important component of the regional, and increasingly the national (and international) “system of innovation” as well.


Early on, Nelson showed a deep appreciation for the benefits of numerous independent sources of R&D ideas. In 1959 (in the June issue, which I probably skipped – along with the other 6 month old babies), for example, he wrote about

[T]he changing way that economists are coming to look at the competitive process. Increasingly the focus is on competition through new products, rather than on direct price competition. And concurrently, normative considerations are shifting toward conditions of long run growth rather than fixing on short term Pareto optimality. In this sense these developments represent a renaissance of Schumpeter.

In this same article Nelson described the need for industry-wide R&D consortia – anticipating by many years the formation of Sematech and related institutions, and the growing literature on the intra-industry knowledge spillovers that accompany joint R&D.
  In a related vein, Joanne Oxley has written on the role of IPRs in joint ventures from a comparative institutional perspective.
 Oxley found that for U.S. firms partnering with firms in other countries, weak protection of intellectual property in the “foreign” country will tend to raise the cost of relying on contract-based alliances relative to equity joint ventures, thereby encouraging the use of joint ventures for a wider range of transactions (relative to contracts).
 The institutional detail is richer now, but Nelson had the basic idea just about right.

But Nelson taught us that cooperation was not the only game in town; indeed, as early as 1961, Nelson talked about the importance of multiple, rivalrous sources of R&D.
 In rejecting the notion of “socializing” R&D (a plausible proposal in the wake of the Manhattan Project, and the shadow of Sputnik), Nelson stated the basic case for the new entrant firm with what we would now call “high powered incentives”. If research were concentrated into only a few large organizations, perhaps with the capability to conduct numerous parallel R&D programs for many technologies, “the incentives for each of the groups would be smaller than they would be were the stakes greater, and there is some evidence that companies do more imaginative R and D when there is a race for success than when there is no competition.”

This early observation has been borne out on many fronts. For example, historians Naomi Lamoreaux and Kenneth L. Sokoloff found that early U.S. industrialization proceeded with the assistance of an active market for early-stage patented inventions made by numerous independent inventors.
 More recent work has embellished the basic Nelsonian story with the interrelated themes of property rights, capital formation (particularly venture capital), and the product competition strategies of startups.
 Ashish Arora has emphasized in particular the institutional foundations and firm strategies that contribute to the “market for technology” – which is what the Nelson discussion was really about, at bottom.
 The effect of the startup firm phenomenon on the “rate and direction” (that most characteristic Nelsonism) of R&D has even found its way into theory. Consider as one example Richard Langlois’ functionalist theory of economic modularity.
 


One particularly important policy issue centering on the organization of R&D concerns the special role of basic university science. Nelson wrote in 1961 of the general importance of dedicated centers of basic research:

It therefore seems desirable to encourage the further growth of a ‘basic-research industry,’ a group of institutions that benefit from the results of almost any basic-research project they undertake. University laboratories should certainly continue to be a major part of this industry. However, an increasingly important role should probably be played by industry-oriented laboratories . . . doing research on contract for a diversified set of clients.


Despite a few notable exceptions, and with the caveat that even small firms have become quite clever in designing “appropriability strategies” where their key asset is R&D superiority, the university is still very important in this sector. The issue today is whether the growing commercialization of science has or will undermined this special competence. Rebecca Eisenberg has been the most consistent and persuasive advocate for this set of concerns.
 Though the issue is not totally free from doubt,
 the voices of concern have certainly convinced many of the need for continued attention to the problem. For present purposes, however, it is enough to say that the debate, however it unfolds, will be conducted using the vocabulary and conceptual structures first laid down by Richard Nelson. At the university-industry interface, we are all Nelsonians now.

2.1.4
Institutions for IP Exchange

Sometimes a repeated pattern of bilateral exchanges will coalesce into industry “rules of thumb,” or norms; what Nelson (and Winter) would call “routines.” Sometimes, a distinct administrative unit will even arise to carry out routine transactions. In the spirit of an evolutionary approach, I have studied two examples of this: the emergence of collective rights organizations in the copyright arena, and the development of patent pools in various industries.
 I found the general contours of these transactional patterns to be common enough to suggest some provocative revisions to our understanding of legal entitlements.


Apart from theory, there is much to be gained by moving beyond the study of individual litigated cases, or even the study of the standards and processes that produce individual IPRs. By focusing on the patterns of transactions that IPRs follow after they are granted, we will gain a deeper appreciation of the dynamic role these property rights play in important areas of the economy. Several of the examples of IPR-related institutions that I studied emanate from the entertainment industry. I believe there is much more to be gained from a study of the myriad ways this industry acquires, values, integrates, repackages, and distributes IPRs and their associated works. Surely the “social technology” of motion picture production is an interesting field of study, given the importance of its products and the unique organizational structure of the industry.


One way of approaching the entertainment industry is to treat it as a success story. In this industry, institutions have arisen that ease the transactional burden of dealing with many IPRs, sometimes owned by many disparate entities. One of the major recent critiques of the current proliferation of IPRs is based on transaction cost theory. The idea is that widespread bargaining breakdown may result from the profusion of rights, leading to serious disruptions in the supply of IPR-intensive goods and services. The debate over appropriate policy governing patents for gene fragments is the best recent example. The conventional microeconomic counterargument is predictable: there are gains from trade, so rational firms will make the deals necessary to get products to market. A more nuanced NIE take on the argument would pursue a middle ground. It would admit that transaction costs, and bargaining breakdown in general, are a serious concern. But it would also point out that under the right conditions today’s impasse might lead to investments in various mechanisms to overcome the stalemate.

Some headway can be had by comparing what we know about IPR institutions to a well-known baseline case in the economics literature: the study of contracting among holders of overlapping oil development leases, or “oil field unitization.” As described by economist Gary Libecap, unitization means drawing holders of leases on contiguous areas into a single, functional unit. Significant economies from cooperation are often available: unitization prevents wasteful “races to pump,” and generally lowers the cost of extraction. Despite the availability of gains from trade, Libecap has found that unitization is fraught with bargaining breakdowns, and often fails to achieve its full potential.


And so unitization may be regarded as an example of “failed institutionalization.” There are of course more successful examples, still outside the IPR context; I have studied one, the formation of cooperative water distribution arrangements, elsewhere.
 Yet unitization is close enough to certain cases of overlapping IPRs to be of significant interest to IPR scholars. In particular, recent scholarship developing the theory of “anticommons” in various property rights contexts have cited Libecap’s work on unitization as both an analogue to and a prediction of the effects of multiple, conflicting property rights assignments. In the IPR context, anticommons theory has been applied in particular to the problem of gene fragment patents, alluded to earlier. 

The key question throughout all this is: Under what conditions will voluntary transactional institutions take shape? There is as yet no definitive answer. As a move in this direction, however, I recently compared what we know about oil unitization, anticommons studies, and the formation of certain patent pools. The following table compares them.

	Case Study
	Number of contracting parties
	Repeat players or one-shot exchange
	Property right valuation features

	Anticommons (Moscow property, gene fragment patents)
	Many
	One shot
	High uncertainty

	Oil field unitization
	Few to many
	One-shot
	High uncertainty; parties’ actions may influence value of holdings

	IPR exchange institutions (patent pools, ASCAP)
	Pools: usually few

ASCAP: many
	Repeat players
	Pools: acceptance of technology specialists’ valuations

ASCAP: rights valuable only in large bundles


On the question of appropriate IPR entitlements, and when private bargaining will realign them, the way forward from here is obvious. We need both more data, and more nuanced theory in the Nelsonian vein to account for it. And we also need a better understanding of when and how government policy can be brought to bear on these issues. For example, we are just beginning to see how patterns of post-grant transactions affect the economic impact of various property right entitlements. This will have obvious implications for our thinking about the proper contours of property right grants. At the same time, it is likely that in certain cases it will be very difficult or impossible to see far enough down the road to predict the post-grant landscape. In such cases, we must be sensitive to the need for rules and doctrines that permit the “visible hand” of government to prod or even force parties into transactions. This may be the only way to effectively reconcile a proliferating array of property rights with society’s need to assemble rights into useful bundles.

3.0
Towards a Political Economy of IPRs


Another important dimension of contemporary theory (Nelsonian and otherwise) is the attention it pays to political institutions.
 Of particular interest to students of IPRs the study of political economy, or legislative rent-seeking. Consider here these recent comments from Nelson and Sampat (1999: 27):

While our focus here is on “economic” institutions, or more generally institutions that mold economic performance, not political ones per se, it is clear that political institutions play an important role in economic performance. . . . In turn, the[] patterns of [economic] interaction are molded by a body of formal law, which in turn is the result of how a nation's political institutions grind out legal resolutions to the demands of competing interests. . . . In many cases prevailing social technologies need to be understood as reflecting a kind of truce between different interests.
Although property rights are defined and enforced only with the assistance of a government,
 the early economic approach to property rights, exemplified by the work of Harold Demsetz, largely ignored the dynamics by which property rights are created in the political process.
 In Demsetz’ early work, property rights emerge in response to changing economic conditions. When a resource becomes more valuable due to changing technology or the like, property rights over it are specified with greater precision. When the gains from granting and administering rights come to exceed the costs, the rights will be granted.

Demsetz’ pioneering work moved property rights out of the deep background of economic theorizing, and into the foreground. Yet these early writings were quite stylized in one important respect: they assumed that changed conditions would automatically translate into revised property rights. For this reason, Demsetz’ theory has aptly been described as “the naive theory of property rights.”
 More recently, the theory has been restated in somewhat more sophisticated form, to emphasize that property rights are strengthened when there is potential for higher asset valuation.
 The Demsetz theory, particularly in revised form, does explain at a primitive level the repeated recalibrations of property rights that are now recognized as such an important component of economic growth.

Even this revised form of the theory is difficult to square with certain historical accounts, however. Douglass North in particular has told of many occasions on which political institutions failed to specify efficient property rights. Indeed, in some places at some times it seems as if the events predicted by the Demsetz theory are the exception, rather than the rule.
 Of course, some (including Nelson) would argue that Demsetz’ naivite stems from his foundational assumption that economic institutions are the product of conscious, rational planning. Consider in contrast Nelson and Sampat (1999: 10-11):

The difference between a theory that posits that institutions involve conscious coordinated planning, and a theory that posits they are the result of a largely uncoordinated evolutionary process, does not map immediately into a difference about whether prevailing institutions are “efficient” or not. Much of the early “neoclassical” institutional writing following Demsetz on property rights, and the law and economics tradition in general, presumed that the law was efficient, and that changes in the law reflected changes in the “rules” that are socially optimal. Similarly, much of the writing on business organization assumes that organizational forms are chosen rationally and are optimal, given the context. But on the other hand, Hayek, who was an evolutionist on the first count, saw prevailing institutions as largely efficient. Recently there has been a noticeable breaking away from this position. The intellectual movement of Douglass North from an early position that institutions evolved in a way that assured they always were close to efficient (e.g. Davis and North 1971; North 1981), to his present belief that societies that possess relatively efficient institutions are very lucky (e.g. North 1990), may well reflect a general trend in theorizing about these matters. . . . Eggertsson has made a similar shift in point of view. The position that institutions need not be, and often are not, efficient, opens the door to seeing prevailing institutions as a hindrance and a trap, and to explaining cross country differences in economic performance as being caused by differences in institutions. North (1990) takes this road, in a way that is reminiscent of Adam Smith's arguments over 200 years ago.


This evolutionary perspective gives us one of the pieces we need to begin shaping a more sophisticated, post-Demsetzian concept of property rights. The other piece is the notion of interest group balancing identified in the earlier passage from Nelson and Sampat. Interest groups push for changes in property rights configurations; they do not spring forth automatically in response to changed economic circumstances. Yet yesterday’s property rights specifications have a habit of persisting, and in some cases distorting subsequent economic activity in a highly path-dependent fashion. Yesterday’s interest group bargains form one of the conditions of today’s evolutionary environment, in other words. Thus we observe phenomena such as “legislative lock-in” (Merges, 1996: 1296) inefficient property rights configurations that are very difficult to change given the dynamics of the legislative process. This opens the way for a sophisticated view of the role of courts: they are one institution on the political landscape that can, in limited circumstances, break yesterday’s property rights logjams, opening the way for more vigorous innovation (see, e.g., Merges, 1999). Such initiatives are, by their countermajoritarian nature, controversial and limited, however.

In brief, the Nelsonian approach here explains what Demsetz omitted – which was, of course, political economy considerations. Only governments can grant property rights. Thus the translation of changed conditions into property rights takes place only through the mediation of political institutions. And those institutions often produce quite durable balances between interest groups. What the Nelsonian worldview calls for here is an account of the political economy of property rights that embraces these important issues.

4. Conclusion
In writing this appreciation for Richard R. Nelson, I have tried to avoid the retrospective quality that often creeps into these sorts of articles. I have accordingly emphasized his more recent contributions, at the considerable expense of giving the appropriate due to much of his earlier work – which would take another article of its own. I hope the other authors compensate accordingly. In my own work, I have certainly drawn on all periods of the Nelsonian oeuvre.
 But right now, I am particularly interested in the comparative, international, institutionalist emphasis in Nelson’s recent writings.

This emphasis on recent work has another thing to recommend it, beyond my own self-centered interests. It helps avoid that most dreaded convention of scholarly appraisals: the past tense. This is not only tasteful; in the present case, it is imperative. With Dick Nelson, yesterday’s writings are not an anchor, but a compass, or better, notations on the map. They do not weigh him down, they free him (and us!) to travel more quickly, to avoid deadend shoals, and to sail boldly on. For all the past conquests our Nelson has led us on, what really excites us is the next foray, the next voyage, the newest map he will chart. The reason is simple. With a farsighted and wise Admiral like Nelson at the helm, who is to say where it will yet lead?
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